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IN THE SUPREME COURT OF THE STATE OF UTAH 
STATE OF UTAH, 
Plaintiff-Respondent, 
DOUGLAS CARTER, 
Defend ant-Appellant. 
Case No. 860063 
Category No. 1 
INTRODUCTION 
The State submits this supplemental brief in response 
to the supplemental brief filed by defendant on July 9, 1987. 
POINT I 
DEFENDANT FAILS TO DEMONSTRATE THAT HE WAS 
DENIED EFFECTIVE ASSISTANCE OF COUNSEL AT 
TRIAL. 
Defendant a l l e g e s that t r i a l counse l ' s performance was 
both d e f i c i e n t and pre jud ic ia l when counse l , with defendant's 
concurrence, decided not to pursue an insanity or diminished 
capacity defense . 
In order to e s t a b l i s h i n e f f e c t i v e ass i s tance of counsel 
j u s t i f y i n g reversal of a conv ic t ion , " i t i s the defendant's 
burden to show: (1) that h i s counsel rendered a d e f i c i e n t 
performance in some demonstrable manner, and (2) that the outcome 
of the t r i a l would probably have been d i f f e r e n t but for counse l ' s 
error ." State v . Geary, 707 P.2d 645, 646 (Utah 1985) . As 
summarized in S ta te v . Frame. 723 P.2d 401 (Utah 1986): 
In claiming i n e f f e c t i v e counse l , defendant 
has the burden to demonstrate that c o u n s e l ' s 
representat ion f a l l s below an objec t ive 
standard of reasonableness . Codianna v . 
tt£IXl£f 660 P.2d 1101, 1108-09 (Utah 1983) . 
Defendant must prove that s p e c i f i c , 
i d e n t i f i e d a c t s or omissions f a l l outside the 
wide range of pro fes s iona l ly competent 
ass i s tance* The claim may not be 
s p e c u l a t i v e , but must be a demonstrative 
r e a l i t y , s u f f i c i e n t to overcome the strong 
presumption that counsel rendered adequate 
a s s i s tance and exercised "reasonable 
profess ional judgment." StricKlanfl Yt 
Washington, 466 U.S. 668, 104 S.Ct. 2052, 
2066, 80 L.Ed.2d 674 (1984); State Y, LaigfrVf 
699 P.2d 1187, 1204 (Utah 1984) . And, an 
unfavorable r e s u l t does not compel a 
conclus ion of i n e f f e c t i v e as s i s tance of 
counse l . State v . Buel . 700 P.2d at 703 . 
Furthermore, any de f i c i ency must be 
pre jud ic ia l to defendant. I t i s not enough 
t o claim that the a l leged errors had some 
conceivable e f f e c t on the outcome or could 
have had a pre judic ia l e f f e c t on the fact 
f i n d e r s . To be found s u f f i c i e n t l y 
p r e j u d i c i a l , defendant must a f f i rmat ive ly 
show that a "reasonable probabi l i ty" e x i s t s 
t h a t , but for c o u n s e l ' s error , the r e s u l t 
would have been d i f f e r e n t . We have defined 
"reasonable probabi l i ty" as that s u f f i c i e n t 
to undermine confidence in the r e l i a b i l i t y of 
the v e r d i c t . 
723 P.2d a t 405 ( footnote c i t a t i o n omit ted) . Although t r i a l 
counsel's decision to abandon the mental defenses was not 
obviously d e f i c i e n t , and appears t o have been a reasonable 
e x e r c i s e of t r i a l s t r a t e g y , t h i s Court need not even address the 
de f i c i ency prong of the i n e f f e c t i v e n e s s t e s t in order to d ispose 
of the i s s u e . Because defendant f a i l s t o make the r e q u i s i t e 
showing of pre judice , h i s i n e f f e c t i v e n e s s c laim i s defeated . S&SL 
G&JSJ&.9 7 07 P.2d at 646. Nowhere in h i s supplemental br ie f does 
defendant a r t i c u l a t e f a c t s that a f f i rmat ive ly show a reasonable 
probabi l i ty t h a t , but for c o u n s e l ' s a l leged error , the r e s u l t of 
e i t h e r the t r i a l or sentencing phase would have been d i f f e r e n t — 
"reasonable probabi l i ty" having been defined by t h i s Court and 
the United S ta te s Supreme Court as that s u f f i c i e n t to undermine 
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the r e l i a b i l i t y of or confidence in the outcome. Strickland v . 
Washington. 466 U.S. 668, 694 (1984)} LLJMS. 723 P.2d at 405. In 
shor t , defendant c i t e s to no evidence before t h i s Court that any 
mental d e f i c i e n c i e s he had probably affected h i s a b i l i t y to form 
the r e q u i s i t e mental s t a t e for f i r s t degree murder. Nor i s there 
any s p e c i f i c a r t i c u l a t i o n in defendant's brief of bow further 
i n v e s t i g a t i o n by counsel of defendant's mental health would have 
uncovered evidence t h a t , i f introduced at penalty phase, l i k e l y 
would have produced a d i f f e r e n t sentencing d e c i s i o n by the jury. 
CONCLUSION 
Based upon the foregoing supplemental argument and the 
arguments contained in the S t a t e ' s or ig ina l responsive b r i e f , 
defendant's convic t ion and sentence should be affirmed. 
RESPECTFULLY submitted t h i s of August, 1987. 
DAVID L. WILKINSON 
Attorney General 
DAVID B. THOMPSON 
Ass i s tant Attorney General 
CERTIFICATE OF MAILJNg 
I hereby c e r t i f y that four true and accurate copies of 
the foregoing Supplemental Brief of Respondent were mailed, 
postage prepaid, to Gary H. Weight, Attorney for Appellant , 43 
East 200 Nor th , P .O. Box L, Provo, Utah 84603, t h i s / g # a « v of 
August/ 1987. 
- 3 -
